State of South Dakota

SEVENTY-SECOND SESSION
LEGISLATIVE ASSEMBLY, 1997

549A0761 SENATE JUDICIARY COMMITTEE ENGROSSED

No. SB241 - 218197

Introduced by: Senators Flowers, Reedy, and Rounds and Representatives Fischer-Clemens,
Haley, Lucas, and Schrempp
1 FORAN ACT ENTITLED, An Act to provide for a declaration of preferences and power of
2 attorney for mental illness treatment decisions.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. Terms used in this Act mean:
5 () "Attending physician," the physcian who hasthe primary respons bility for the mental
6 illness treatment of a person;
7 (2) "Attorney-in-fact,” any person designated by a principal through a power of attorney
8 to make decisions about mental illnesstreatment for the principal in accordance with
9 a declaration for mental illness treatment;
10 (3) "Declaration for mental illnesstreatment,” or "declaration,” any document declaring
11 preferences or ingtructions regarding mental illness treatment;
12 (4) "Power of attorney for mental illness treatment,” any document that authorizes an
13 attorney-in-fact to make a decision about mental illness treatment or to consent to
14 mental illness treatment on behalf of its principal;
15 (5 "Health carefacility," a health care facility asdefined in 8 34-12-1.1 and the Human
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-2- SB 241
Services Center;

(6) "Incapable” the condition of a person whose ability to receive and evaluate
information effectively or to communicate decisionsisimpairedto such anextent that,
in the opinion of the court or in the opinion of two physicians, one of whom is the
treating psychiatris, if any, the person currently lacks the capacity to make mental
illness treatment decisons,

(7) "Mental illness treatment," convulsive treatment, treatment of mental illness with
psychotropic medication, and admission to and retention in a health care facility for
not more than thirty days for care or treatment of mental illness;

(8 "Principal," any person who gives authority to an attorney-in-fact to make decisions
about mental illness treatment for the person.

Section 2. Any adult of sound mind may make a declaration of preferences or instructions
for mental illnesstreatment. The preferencesor instructionsmay include consent to mental illness
treatment. A declaration for mental illness treatment continuesin effect for threeyearsor until
revoked, whichever isfirgt. If adeclaration for mental illnesstreatment has been invoked andis
in effect on the date that the declaration isto expire, the declaration remains effective until there
isasubsequent determination by the attending physician, treating psychiatrist, or thecircuit court
that the principal is capable of giving informed consent.

Section 3. By means of a power of attorney for mental illnesstreatment, any adult of sound
mind may designate a competent adult to act as attorney-in-fact to make decis ons about mental
ilInesstreatment. An alternativeattorney-in-fact may al so be designated to act asattorney-in-fact
if the original designeeisunable or unwilling to act at any time. The authority of an attorney-in-
fact and any alternative attorney-in-fact continuesunder the power of attorney for mental illness
treatment for three years, until it is revoked by the principal, or until the attorney-in-fact

withdraws, whichever isfird. If an attorney-in-fact is acting for the principal on the date the
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3. SB 241
power of attorney isto expire, the power of attorney remainsin effect until the principal isno
longer incapable.

An attorney-in-fact who has accepted the appointment in writing may make decis ons about
mental illness treatment on behalf of the principal only when the principal is incapable. The
decisons must be consistent with any desiresthe principal has expressed in the declaration for
mental illness treatment.

Section 4. A declaration and power of attorney for mental illnesstreatment is effective only
if itissigned by the principal and two competent adult witnesses. The witnesses shall attest that
the principal is known to them, that the principal signed the declaration and power of attorney
for mental illnesstreatment intheir presence, and that the principal appearsto be of sound mind
and not under duress, fraud, or undue influence. No person specified in section 16 of this Act
may act as witnesses.

Section 5. A declaration and a power of attorney for mental illness treatment shall be filed
with the principal's attending physician or other mental illness treatment provider, and they
remain valid until they expire or arerevoked. The physician or provider shall continueto obtain
the principal'sinformed consent to al mental illnesstreatment decisionsif the principal iscapable
of providing informed consent. The physician or provider shall act in accordance with the
declaration and with the informed consent of the attorney-in-fact if the principal isfound to be
incapable.

Section 6. The attorney-in-fact may not make mental illness treatment decisions unless the
principal isincapable. Theattorney-in-fact isnot, asaresult of acting inthat capacity, personally
liable for the cost of treatment provided to the principal.

Section 7. Except to the extent that the right islimited by the declaration or any federal law,
an attorney-in-fact has the same right as the principal to receive information regarding the

proposed mental illness treatment and to receive, review, and consent to disclosure of medical
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_4- SB 241
recordsrelating to that treatment. Theright of access does not waive any evidentiary privilege.

Section 8. In exercisng authority under the declaration, the attorney-in-fact shall act
consstently with the desires of the principal as expressed in the declaration. If the principal's
desiresarenot expressed inthe declaration and are not otherwise known by the attorney-in-fact,
the attorney-in-fact shall act in what the attorney-in-fact in good faith believes to be the best
interests of the principal.

Section 9. An attorney-in-fact is not subject to criminal prosecution, civil liability, or
professonal disciplinary action for any action taken in good faith pursuant to a declaration for
mental illness treatment.

Section 10. A person may not be required to execute or to refrain from executing a
declaration as a criterion for insurance, as a condition for receiving mental or physical health
services, or as a condition of discharge from a health care facility.

Section 11. Upon being presented with a declaration and a power of attorney for mental
illnesstreatment, an attending physician or other provider shall makethe declaration and power
of attorney apart of the principal'smedical record. When acting under authority of adeclaration
and power of attorney, a physician or provider shall comply with them to the fullest extent
possible, cons stent with reasonablemedical practice, theavailahility of treatmentsrequested, and
applicable law.

If the physician or other provider isunwilling at any timeto comply with the declaration and
power of attorney, the physician or provider may withdraw from providing treatment consi stent
with the exercise of independent medical judgment. A physician or provider who withdraws shall
promptly notify the principal and the attorney-in-fact and shall document the notification in the
principal's medical record.

Section 12. The attending physician or provider may subject the principal to mental illness

treatment in a manner contrary to the principal's wishes as expressed in a declaration for mental
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5. SB 241
illnesstreatment only if the principal isa patient of the Human Services Center pursuant to Title
27A or 8§ 23A-46-10 or treatment is authorized by the circuit court or in cases of emergency
endangering lifeor health. A declaration does not limit any authority either to take a person into
custody or to admit, retain, or treat a person in a health care facility.

Section 13. A principal who is capable may revoke a declaration and power of attorney for
mental illnesstreatment in whole or in part at any time. A revocation iseffective when acapable
principal communicates the revocation to the attending physician or other provider. The
attending physician or other provider shall note the revocation in the principal's medical record.

Section 14. An attending physician or other provider who administersor does not administer
mental illness treatment according to and in good faith reliance on the validity of a declaration
and with theinformed consent of the attorney-in-fact isnot subject to criminal prosecution, civil
liability, or professonal disciplinary action.

Section 15. None of the following may serve as attorney-in-fact:

(1) Theattending physcian or other mental illnesstreatment provider or an employee of
the physician or provider if the physician, provider, or employeeisunrelated to the
principal by blood, marriage, or adoption; or

(2) Anowner, operator, or employee of a health care facility in which the principal isa
patient or resident if the owner, operator, or employeeisunrelated to the principal by
blood, marriage, or adoption.

Section 16. None of the following may serve asawitnessto the signing of adeclaration and

power of attorney for mental illness treatment:

(1) The attending physician or mental illness treatment provider or a relative of the
physician or provider;

(2) Anowner or operator or arelative of an owner or operator of a health carefacility

in which the principal is a patient or resident; or
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_6- SB 241

(3) A person reated to the principal by blood, marriage, or adoption.

Section 17. An attorney-in-fact may withdraw by giving notice to the principal. If the
principal is incapable, the attorney-in-fact may withdraw by giving notice to the attending
physician or mental illnesstreatment provider. Theattending physician or provider shall notethe
withdrawal in the principal's medical record.

A personwho haswithdrawn under the provis onsof thissection may rescind thewithdrawal
by executing an acceptance after the date of the withdrawal. The acceptance shall beinthe same
form as provided by section 18 of this Act for accepting an appointment as attorney-in-fact. A
person who rescinds awithdrawal shall give notice to the principal if the principal is capable or
to the principal’s attending physician or mental illness treatment provider if the principal is
incapable.

Section 18. A declaration and power of attorney for mental illness treatment shall be in
substantially the following form:

DECLARATION AND POWER OF ATTORNEY
FOR MENTAL HEALTH TREATMENT

l, , being an adult of sound mind, willfully and voluntarily make this

declaration for mental illness treatment to be followed if it is determined by a court or by two
physicians that my ability to recelve and evaluate information effectively or communicate
decisons is impaired to such an extent that | lack the capacity to consent to mental illness
treatment. "Mental illness treatment” means convulsive treatment, treatment of mental illness
with psychotropic medication, and admission to and retention in a health care facility for up to
thirty days.

| understand that | may become incapable of giving informed consent for mental illness

treatment due to the symptoms of a diagnosed mental disorder. These symptoms may include:
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-7 - SB 241

PSYCHOTROPIC MEDICATIONS
If | become incapable of giving informed consent for mental illness treatment, my wishes
regarding psychotropic medications are as follows:
| consent to the administration of psychotropic medications.

Comments:

CONVULSIVE TREATMENT
If I become incapable of giving informed consent for mental illness treatment, my wishes
regarding convulsive treatment are as follows:
| consent to the administration of convulsive treatment.

Comments:

ADMISSION TO AND RETENTION IN FACILITY
If I become incapable of giving informed consent for mental illness treatment, my wishes
regarding admission to and retention in a health care facility for mental illnesstreatment are as
follows:
. | consent to being admitted to ahealth carefacility for mental illnesstreatment.

This directive does not provide consent to retain me in a facility for more than thirty days.

Comments:

ADDITIONAL REFERENCES OR INSTRUCTIONS
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-8- SB 241

POWER OF ATTORNEY FOR MENTAL HEALTH TREATMENT
| hereby appoint the following person to act as my attorney-in-fact to make decisions
regarding my mental illnesstreatment if | become incapable of giving informed consent for that
treatment:

NAME

ADDRESS

TELEPHONE NUMBER

If the person named refuses or is unable to act on my behalf or if | revoke that person's
authority to act asmy attorney-in-fact, | authorizethefollowing person to act asmy attorney-in-
fact:

NAME

ADDRESS

TELEPHONE NUMBER

My attorney-in-fact isauthorized to make decis onsthat are cons stent with thewishes| have
expressed in my declaration for mental illness treatment or, if not expressed, as are otherwise
known to my attorney-in-fact. If my wishes are not expressed and are not otherwise known by
my attorney-in-fact, my attorney-in-fact is to act in what he or she believes to be my best

interests.

(Signature of Principal/Date)
AFFIRMATION OF WITNESSES

We affirm that the principal is personally known to us, that the principal has read the
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9. SB 241
accompanying Noticeto Person Making a Declaration and Power of Attorney for Mental IlIness
Treatment or has had the notice read and explained, that the principal signed or acknowledged
the principal’s signature on this declaration and power of attorney for mental illness treatment
inour presence, that the principal appearsto be of sound mind and not under duress, fraud, or
undue influence, that neither of usis

A person appointed as an attorney-in-fact by this document;

The principal’s attending physician or mental health service provider or a relative of the
physician or provider;

The owner or operator or a relative of an owner or operator of a facility in which the
principal isa patient or resident; or

A person related to the principal by blood, marriage, or adoption.

Witnessed by:
(Signature of Witness/Date) (Printed Name of Witness)
(Signature of Witness/Date) (Printed Name of Witness)

ACCEPTANCE OF APPOINTMENT ASATTORNEY -IN-FACT
| accept this appointment and agree to serve as attorney-in-fact to make decisions about
mental ilInesstreatment for the principal. | understand that | have aduty to act in amanner that
iscons stent with the desires of the principal as expressed in thisappointment. | understand that
thisdocument givesme authority to makedecis onsabout mental illnesstreatment only whilethe
principal isincapable, asdetermined by acourt or two physcians. | understand that the principal

may revoke this declaration in whole or in part at any time and in any manner if the principal is

capable.
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(Signature of Attorney-in-fact/Date) (Printed name)

(Signature of Alternative Attorney-in-fact/Date) (Printed name)
NOTICE TO PERSON MAKING A DECLARATION AND
POWER OF ATTORNEY FOR MENTAL ILLNESS TREATMENT

Thisisanimportant legal document. It creates a declaration for mental illnesstreatment and
names an attorney-in-fact and an alternative attorney-in-fact to make mental health treatment
decisionsfor you if you becomeincapable. Before signing thisdocument, you should know these
important facts:

Thisdocument allows you to make decisionsin advance about three types of mental illness
treatment: psychotropic medication, convulsve therapy, and short-term (up to thirty days)
admissonto atreatment facility. It isvery important that you declare your ingtructions carefully
and review thisdocument regularly. Theinstructions that you include in this declaration will be
followed only if a court or two physicians believe that you are incapable of making treatment
decisons. Otherwise, you will be considered capable to give consent for the treatments.

Y ou may also appoint a person as your attorney-in-fact to make these treatment decisions
for you if you become incapable. Preference shall be given to immediate family membersin the
following order: spouse, parent, adult child, and sbling. It isimportant that your attorney-in-fact
be knowledgeable about mental illnessissues and the decisions you have made. The person you
appoint has a duty to act in a manner that is consistent with your desires as stated in this
document. If your desires are not stated or otherwise made known to the attorney-in-fact, the
attorney-in-fact has a duty to act in a manner consistent with what the person in good faith
believes to be your best interest. For the appointment to be effective, the person you appoint
must accept the appointment in writing. The person also has the right to withdraw from acting

asyour attorney-in-fact at any time.
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This document will continue in effect for three years unless you become incapable of
participating in mental illness treatment decisions. If this occurs, the directive will continuein
effect until you are no longer incapable.

Y ou havetheright to revokethisdocument inwholeor inpart at any time you have not been
determinedto beincapable. Y OUMAY NOT REVOKE THISDECLARATION AND POWER
OF ATTORNEY WHEN YOU ARE CONSIDERED INCAPABLE BY A COURT OR TWO
PHY SICIANS. A revocation is effective when it is communicated to your attending physician
or other mental health care provider.

If thereisanything in thisdocument that you do not understand, you should ask alawyer to
explainit to you. Thisdeclaration will not be valid unlessit issigned by two qualified witnesses
who are personally known to you and who are present when you sign or acknowledge your
signature.

Section 19. That § 27A-12-3.15 be amended to read as follows:

27A-12-3.15. If the court findsby clear and convincing evidence that the person isincapable
of consenting to treatment with psychotropic medication because s the person's judgment is
so affected by ks mental illness that ke the person lacks the capacity to make a competent,
voluntary, and knowing decison concerning the medication and the adminigtration of the

recommended psychotropic medicationisessential under thecriteriain§ 27A-12-3.13, the court

hay exerciseastbstitutediudgmenton may order theadministration of psychotropic medication.
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